Law Quadrangle (formerly Law Quad Notes)
Volume 49

Number 1

Article 4

Summer 2006

The Court as Art Studio
University of Michigan Law School

Follow this and additional works at: https://repository.law.umich.edu/lqnotes

Recommended Citation
University of Michigan Law School, The Court as Art Studio, 49 Law Quadrangle (formerly Law Quad
Notes) - (2006).
Available at: https://repository.law.umich.edu/lqnotes/vol49/iss1/4

This Special Feature is brought to you for free and open access by University of Michigan Law School Scholarship
Repository. It has been accepted for inclusion in Law Quadrangle (formerly Law Quad Notes) by an authorized
editor of University of Michigan Law School Scholarship Repository. For more information, please contact
mlaw.repository@umich.edu.

In detail
4

The court as art studio

5

Court artist Carole Kabrin

6

Oyez! Oyez! Oyez!
The Supreme Court of the Navajo Nation is in session

9

10

Judge Friedman brings U.S. District Court
to Michigan Law
Professor Friedman takes his case to the
U.S. Supreme Court

4

12

Campbell Moot Court competition finals

15

Campbell justices enjoy activity-filled week

16

Katrina: Still a need for help

18

Spring break: Gulfport, Mississippi

23

Like Ground Zero-for mile after mile after mile

26

'I am amazed by all we have done and seen'

LON Summer 2006

Th e coLI rt as a rt st LI dio
The Supreme Court of the Navajo Nation, like the
Supreme Court of the United States, forbids photography during its sessions. So when the Navajo
court scheduled its session here at Michigan Law
in March, we turned to veteran courtroom artist
Carole Kabrin to bring you images of the proceedings.
Courts have existed much longer than cameras,
and artists like Kabrin (see biography on next
page) once were the main providers of courtroom
scenes for posters, magazines, newspapers and,
more widely, members of the public unable to
attend the actual court sessions. Over the years
the works of many of these artists have become
treasured displays on the walls of judges, lawyers,
and professors.
Courtroom activities are integral parts of Michigan Law life, and we quickly found ourselves wondering: Why not offer our readers-and participants in moot and real court activities here-the
aesthetically rewarding images of those activities
that only hand-drawn images could provide?
Why not indeed?
Thus, on the following pages you'll find Kabrin's
images of the Supreme Court of the Navajo Nation; plus drawings of U.S. District Court Judge
Bernard A. Friedman's Motions Day, which for
the second year brought the federal court for the
Eastern District of Michigan to the Law School;
the moot court session that Professor Richard D.
Friedman and Washington-state-based attorney
Jeffrey Fisher, '97, conducted in preparation for
their appearance before the U.S. Supreme Court
in March; and the final arguments in the annual
Campbell Moot Court competition.
We hope the uniqueness of these drawings
enhances your appreciation of the activities they
depict.

Court artist Carole Ka brin
Carole Kabrin is a nationallv
,/

knmvn, Emm, award "inning artist.
She is a native of Detroit, received both
her bachelor's and master's degrees
in the Fine Arts from Wayne State
University, and is currently working as
a portrait artist, fine artist, illustrator,
freelance courtroom artist, and teacher
of figure and portrait drawing at the
Birmingham Bloomfield Art Association
and the College for Creative Studies in
the Detroit area.
In a career spanning three decades of
covering trials and hearings, her work in
charcoal and pastel has been featured on
local and network television as well as in
the Detroit Free Press newspaper.
ABC network sent her from Detroit
to Washington, D. C., as its exclusive
artist under contract for 13 years,
covering the Supreme Court of the
United States, as well as major trials and
hearings around the country, such as the
Oklahoma bombing trials ofTimothy
McVeigh and Terry Nichols in Denver,
Colorado; the Noriega drug trial in
Miami, Florida; the Mike Tyson rape
trial in Indiana; the Whitewater trial
in Arkansas; Paula Jones; Gore v. Geor9e
W Bush at the U.S. Supreme Court; the
(2000) election hearing at the Supreme
Court, and many others.
She has been covering local news for
WXYZ and WDIV in Detroit for more
than three decades and won an Emmy
Award for her courtroom artwork from
the National Academy ofTelevision Arts
and Sciences, Michigan Chapter. She
has also been the recipient of numerous
other broadcast awards.
Kabrin's work has appeared in several
documentaries including Michael
Moore's "Bowling for Columbine"

and the Ann Slutti story that
aired on Court TV NPR radio
interviewed Kabrin on her
views concerning courtroom
artwork versus cameras in the
courtroom. The American Bar
Association in Chicago included
12 of her works in its exhibit
on famous trials.
Most recently, Kabrin was
asked to jury the Scholastic Art
Awards, which she considered
a special honor because of the
many fond memories she has
of participating in and winning
awards as a high school student
herself.
Kabrin also:
• Was invited and trained
at the Walt Disney Studios as
an intern, and during creation of "The
Lion King" had the opportunity to be
trained by Disney animators in the fine
art of feature animation;
• Worked with acclaimed make-up
artist and designer Mike Westmore
at Paramount Studios in Los Angeles,
California, creating a painting of "Star
Trek the Next Generation" for a
published poster licensed by Paramount
and sold at Star Trek Conventions and
online around the world;
• In 1980 was commissioned by
Paramount Pictures to paint a Star Trek
painting for their offices in New York
City;
• Was invited to be a special guest
by news anchor Robbie Timmons of
WXYZ-TV on her new afternoon news
program, in which Kabrin displayed
her courtroom artwork, talked about
the challenges of drawing for television
news, and demonstrated courtroom art
technique by drawing the newscasters on
live television.

Kabrin has been highlighted and interviewed several time over the vears on
Detroit's Channel Seven as its exclusive
✓

courtroom artist.
Her work is in hundreds of collections
nationwide, including those of former
President Bill Clinton, the University of
Michigan, International Bridge Company
(the Ambassador Bridge), Mike Damon,
U.S. Supreme Court Justice David
Souter, several U.S. District judges in
Michigan, includingAvern Cohn, '49,
Bernard A. Friedman, Julian Cook,
and Paul Borman, '62, and hundreds
of attorneys nationwide. Her work
has been shown at the American Bar
Association in Chicago, the Robert Kidd
Gallery in Birmingham, Michigan, and
other venues.
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Oyez! Oyez! Oyez!
. .
.
The Supreme Court of the Navajo Nation 1s 1n session
This" as no ordinary court session.
.I

Three justices of the Supreme Court of
the Navajo Nation sat across the raised
platform at the front of the room. And
the room was not a courtroom; it was
Honigman Auditorium, Room 100, in
Hutchins Hall.
The Indian nation's highest court
came to the Law School last March at
the invitation of the Native American
Law Students Association, making one
of its rare visits to major law schools
to give lawyers, professors, and law
students the opportunity to see the
highest court of a sovereign Indian
nation deliberate in the light of both
Anglo-American and traditional Navajo
jurisprudence.
"The Navajo Nation is a sovereign
Indian nation," Chief Justice Herb Yazzie
explained prior to the official court
session. "It has a treaty with the U.S.
government. Through this treaty the
government relationships between two
sovereigns are established ....
"Our task in the modern world is to
define and integrate that relationship.
This is done in many ways. One is by
the establishment and interpretation of
laws."
At first the case seemed clearcut.
Appellant James Kelly alleged that he
was a victim of double jeopardy because
he was convicted for vehicular homicide
as well as for reckless driving as the
result of the same incident. Kelly had
been sentenced to 90 days in jail and
a $ 300 fine for reckless driving and

365 days in jail and a $2,500 fine for
homicide by vehicle. Kelly is a member
of the Navajo nation and the incident
occurred on the Navajo reservation near
Ship Rock, New Mexico.
"We have reviewed the briefs of the
parties," Yazzie told the attorneys about
to argue before him and his colleagues,
Judges Lorene B. Ferguson and Rudy I.
Bedonie. "Each side will have 20 minutes
for argument. The appellant may reserve
five minutes for rebuttal."
The statute "clearly states" that a
person can be convicted of vehicular
homicide either because he was driving
recklessly or driving under the influence,
explained appellant counsel Samuel
Pete. But in this case the second reckless
driving charge was raised "by itself"
and Kelly was convicted and fined on
both charges. This decision cannot
stand because the Navajo Bill of Rights,
modeled after the Bill of Rights of the
U.S. Constitution, provides that no
person shall be put twice in danger of
losing his liberty for the same offense.
"It is understood that our statute
says that a defendant should not be put
twice in jeopardy of his liberty," Yazzie
responded. "This sentence [for reckless
driving) was immediately suspended and
he [Kelly] was put on probation. How do
you answer that his liberty twice was put
in jeopardy?"
The record shows the conviction and
the sentence, Pete answered. These are
on his record. It is really expungement
that Mr. Kelly is interested in.

All this sounds pretty familiar to legal
ears trained in statutory and common
law. But when the Navajo Nation's
attorneys began to speak, it quickly
became clear that the case was not
clearcut, because it involved parallel yet
unequal legal systems- U.S., state, and
Navajo.
There was no doubt of the difference
when Navajo Nation Chief Prosecutor
Roger Shirley chose to speak in Navajo
to explain that there is no concept of
double jeopardy in traditional Navajo
law. All members of the Navajo Supreme
Court must be fluent in English and
Navajo, a requirement that reflects how
jurists must fuse Navajo traditional law
and Navajo, state, and federal statutory
law in making their decisions.
The court had not yet handed down
its ruling at press time, but Yazzie had
shed light on the workings of its deliberations prior to opening the court session.
"The fundamental difference between
our laws and what is taught in law
schools appears to be that the AngloAmerican system is based on the adversarial system," he explained. "The task
when a dispute occurs is to see whose
version will prevail.
"In the Navajo system we don't view
the resolution of disputes that way.
The tradition is to see that harmony is
re-established, so that when all is said
... the resolution is understood and
consented to by everyone. That's why
we don't say that someone won or lost a
case ....
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"Our objective is that there be
harmony.... The relationship between
our governments [U.S. and Navajo] is
reflected in the thought that the beauty
of America is in its diversity. This
diversity often provides the strength
of America. If it weren't for that, then
America would not be what it is, or what
we hope it is."
Kelly's appeal raises this question, he
explained: "If the Navajo Nation does not
have a specific statute then how should
the law be interpreted? Should you look
to state law to answer the question. If so,
how do you interpret it- as guidance,
advisory, mandatory? It is the same with
federal law."
Navajo statutes often adopt nearly
word for word the laws of the states
that surround the reservation (Arizona,
New Mexico, and Utah) as well as the
federal laws and founding documents.
The Navajo Bill of Rights, for example,
is nearly a carbon copy of the first 10
amendments to the U.S. Constitution.
Thus, Navajo law includes civil and
criminal codes, and "also all the laws

8
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that have always covered us," Yazzie
explained . "There is unwritten law,
most commonly referred to as Navajo
common law."
In Navajo culture, laws come from
different sources, he explained:
1. The almighty, the great spirit;
2. The Navajo holy people;
3. The natural world; and
4 . Man
"Our task is to resolve the issue using
all of these laws, and you will find in any
case a discussion of all these laws and
how they should be applied ."
Yazzie and others expanded on
these subjects during a post court
panel discussion moderated by Gavin
Clarkson, Indian law specialist who is
an adjunct professor at Michigan Law
and a professor in the U-M School
oflnformation. In addition to Yazzie,
panelists included Frank Pommersheim,
an Indian law specialist who teaches at
the University of South Dakota School
of Law, and Kyme McGaw, who practices
with Morriset, Schlosser, Jozwiak &
McGaw in Washington State, specializing

in representing federally recognized
tribes.
The concept of double jeopardy
is part of the U.S. Constitution, and
the Navajo Nation has adopted similar
language in its Navajo Bill of Rights and
Navajo Nation's Double Jeopardy Law.
But as Chief Prosecutor Shirley argued
in Navajo during the court session,
traditional Navajo law includes no sense
of double jeopardy.
"That's why this case is significant,"
Pommersheim explained. "It's the first
attempt by the Navajo Nation to decide
what it means by 'double jeopardy."'
"America's sense of courts and justice
was simply imposed on most Indian
nations, imposed as a means of control,"
said Yazzie .
Today, "there is a transition going
on," he continued. In regard to double
jeopardy, for example, "the Indian nation
did not participate in the formation of
your Constitution, so there is no sense
of ownership in this Constitution, but
there is recognition that we are part of
America and if we are going to survive
there is a sense that our own notion of
law must be maintained. They're not all
that different."
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Judge Bernard A. Friedman
brings U.S. District Court to Michigan Law

"E , cry day something interesting
is going on in our courts," Judge
Bernard A. Friedman told the audience
of law students who had just watched the
traveling version of his court in session.
Friedman, a judge on the U.S.
District Court for the Eastern District
of Michigan, had brought his court
to the Law School for a day. Law
students packed the lecture hall-turnedcourtroom where Friedman held his
second annual Motions Day, watching
and listening as attorneys argued real
cases and the judge issued his rulings.
But Friedman also was mindful of
his audience, explaining many of the six
cases he heard during his visit beforehand and providing time after each case
to answer questions from the audience.
The session offered a rich sampling
of the variety that is standard fare in
courts like Friedman's. Students who
packed the "courtroom" saw live the
give -and-take and verbal sparring that
can spark between opposing attorneys,
as well as the blend of legal knowledge
and common sense that Friedman
brings to bear on the cases before him.
By bringing the real courtroom to the
Law School, Motions Day offered law
students an unexcelled learning laboratory.
Take the snake case, for instance. The
dispute centered on ownership of a rare
snake captured in Ghana. The plaintiff's
attorney argued that his client still is part
owner of the snake because he never
received any money for the snake when
he gave it to the defendant to keep, and
that the defendant had mated the snake
and sold its progeny. He was seeking
summary judgment, but documents in
the case had been very tardy in coming
to Friedman's court.

"I can't decide this case," Friedman
said. "I'll give (the defendant) an additional 21 days to file a response to your
interrogatory."
In other actions:
• Friedman dismissed a case involving
copyright infringement to provide time
to raise the funds necessary to abide by
the settlement attorneys had reached
beforehand- but he retained jurisdiction
in order to enforce injunctive relief if
such enforcement became necessary.
• He upheld a $200 fine against the
Internal Revenue Service for continuing
to seek taxes from a person who had
filed for bankruptcy, even though he
acknowledged that the IRS' action was a
bureaucratic snafu rather than a "willful
violation" of bankruptcy protection.
• Ruled that the statute of limitations
prevented a plaintiff from proceeding

with his civil rights cl;im against the City
of Detroit that police had used excessive
force when they arrested him. The
plaintiff's attorney claimed that his client
was insane at the time of his arrest and
therefore the statute of limitations did
not apply. But Friedman kept open the
plaintiff's claim of malicious prosecution
against him by giving attorneys in the
case 21 days to file briefs on the issue.
• Dismissed a case in which a pilot
claimed that he unfairly was relieved of
his employment when he failed to show
up at a training site and did not talk
beforehand with his supervisor about
the issue. The pilot's employer claimed
that federal aviation regulations, which
govern pilots' employment, provide
for administrative redress but do not
grant the individual pilot standing in the
courts.
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At the Supreme Court Friedman wins
but still comes away 1-1

Profcssor Richard D. Friedman has
come away from his first argument
before the U.S . Supreme Court with a
mixed victory that guarantees further
litigation to clarify the meaning of the
Constitution's Confrontation Clause.
The Court ruled 8- 1 in favor of
Friedman's client in Hershel Hammon V.
Indiana, holding that a police officer's
statements were "testimonial" because
he had crossed the boundary from
emergency intervention to investigation
when he questioned a woman after she
claimed that her husband assaulted her.
But the Court ruled 9-0 against
Friedman's position in the companion
case, Adrian Martell Davis v. Washington,
argued by Jeffrey Fisher, '97. In Davis,
the Court upheld the admission of a
woman's 911 telephone call that she had
been assaulted without offering opportunity for the defendant's counsel to
cross examine.
Friedman found the pair of decisions
to be bittersweet. As he noted on the
Scotusblog (www.scotusblog.com) on
June 19 immediately after the opinions
were announced, Davis "gives police and
911 operators a terrible incentive- get
all the critical information- the commission of the crime and the identity
of the perpetrator- at the very beginning, before resolving the situation and
before separating suspected victim and
suspected assailant. Courts are likely to
treat Hammon as many treated Craeford,
as a nuisance that has to, and can be
overcome by reciting certain words."
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On the other hand, "Hammon makes
clear that some of the more egregious
cases of accusations made to the authorities .. . are really off bounds." As he
later explained, some courts had refused
to hold statements testimonial unless
they were made in quite formal circumstances, and in response to police interrogation. Such holdings are now untenable, as are cases that treat accusations
of crime as non-testimonial even though
made long after any exigency has passed .
In Craeford v. Washington, on which
Friedman and Fisher collaborated and
Fisher argued successfully, the Court
ruled in 2004 that a defendant has the
constitutional right to cross-examine
testimony against him. But the Craeford
Court explicitly left the definition of
what is "testimonial" to a future time,
thereby guaranteeing further litigation
to clarify boundaries of the concept.
Even with its lack of precision, the
Craeford ruling went a long way toward
what Friedman had been advocating in
scholarly articles, lectures, and court
briefs for more than a decade- that the
Confrontation Clause entitles a defendant whenever possible to be able to
cross examine the source of testimony
against him, that the clause means what
it says- that "in all criminal prosecutions, the accused shall enjoy the right
. .. to be confronted with the witnesses
against him."
Friedman, the Ralph W Aigler
Professor of Law, had sat at the attar-

neys' table while Fisher, who until
recently practiced with Davis, Wright,
Tremaine in Seattle, argued Craeford.
They returned to the Court last March
with clarifying companion casesFriedman arguing Hammon v. Indiana,
Fisher arguing Davis v. Washington .
Hammon involved admission of a
statement given to a responding police
officer by a domestic violence victim
who did not testify at trial. Davis challenged admission of a statement to a 911
emergency operator.
"If the accusation in this case is
allowed to secure a conviction without
the state providing an opportunity for
confrontation, then the Confrontation
Clause will be little more than a charade, easily abated by state officers gathering evidence," Friedman argued . "But
if the Court proclaims that a conviction
cannot be based on an accusation made
privately to a known police officer, then
it will take a long step to ensure that the
confrontation right remains robust, as
the Framers intended, for centuries to
come ."
In his oral argument in Davis, Fisher
noted that "Michelle McCottry's state ments here were testimonial for the
simple reason that she knowingly told a
governmental agent associated with law
enforcement that someone had committed a crime. Prosecutions based on
such ex parte statements in place of
live testimony strike at the very heart
of the evil the Confrontation Clause is
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designed to prevent: trials on the basis
of out-of-court accusations.
"Indeed, the trial here really can't
be described as anything other than
inquisitorial in nature. The sole proof
that Mr. Davis was at Ms. McCottry's
house and assaulted her that day was the
four -minute, tape -recorded 911 police
incident interview that the state played
at Mr. Davis' trial and that it itself
described as Ms. McCottry's testimony
on the day this happened."
Friedman and Fisher honed their
arguments in a moot court at the Law
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School prior to their joint appearance at
the Supreme Court. Held on a weekday
evening and opened to the entire
Michigan Law community, the session
drew a standing room only audience to
Hutchins Hall's Honigman Auditorium
David Moran, '91, who has argued
four cases before the U.S. Supreme
Court, played the role of respondents'
lawyer for the session . Moran, the associate dean of Wayne State University
Law School, was a visiting professor at
the Law School in October 2004 when
he conducted a similar preparation ses-

sion at the Law School for his argument
of Kowalski v. Tesmer before the Supreme
Court.
Friedman and Fisher faced a formidable lineup of Michigan Law faculty
members acting as Supreme Court
justices: Professors Christina Whitman,
'74; Roderick Hills; Richard Primus;
and Gil Seinfeld; and adjunct professors
Joan Larsen and Mark Rosenbaum, the
latter one of the Law School's Public
Interest Public Service Faculty Fellows.
(See related story on page 44.)
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Campbell Moot Court competition finals
The fictitious state of Hutchins
~ucccssfully defended its po!>ition
in the appeal of the hypothetical case of
Darlin9 v. Hutchins in the final competition of the Henry M. Campbell Moot
Court series this year.
Acting as attorneys for the respondent
State of Hutchins, law students Derek
M. Milosavljevic and Jessica L. Stoddard
argued successfully that the murder
conviction in the hypothetical case
should stand. The case centered on the
appellant's contention that her conviction should be reversed because she had
been interrogated without a Miranda
warning, evidence was admitted at trial
that was obtained as part of a "two-part
interrogation," and she had been interrogated without benefit of counsel.
The trial suppressed statements the
appellant made before receiving her
Miranda warning and also held that
the arresting officer's contact with the
appellant in jail after her arraignment
violated her Sixth Amendment right to
counsel. None of these issues was raised
on appeal.
Milosavljevic also won the competition's award as best oral advocate . The
team of Sarah Bender-Nash and Scott
Risner, arguing for the petitioner in the
hypothetical case, won for the best brief.
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Judges for the finals,were the Hon.
Boyce F. Martin of the U.S. Court of
Appeals for the Sixth Circuit, acting as
chief justice; the Hon. Alex Kozinski
of the U.S. Court of Appeals for the
Ninth Circuit; and the Hon. Stephen
Reinhardt, also of the Ninth Circuit
Court of Appeals.
Both teams received high praise from
the judges. Reaching the finals in the
extended competition means winning
many preliminary rounds. More than
300 people participated in the competition this academic year, including 92
competitors, 32 faculty judges, and more
than 200 Michigan Law graduates who
adjudicated preliminary rounds.
This was the 82nd year for the annual
competitions, which are supported by
Detroit-based Dickinson Wright PLLC
and named for a founding member of the
firm.
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Campbell justices enjoy activity-filled week
It'~ been the tradition for manvJ
year~ that three sitting federal judges
preside over the final arguments in the
Campbell Moot Court competitionthis year it was Judges Alex Kozinski and
Stephen Reinhardt of the Ninth Circuit
Court of Appeals and Boyce Martin of
the Sixth Circuit Court of Appealsbut this year Michigan Law also was
fortunate to have the justices here for
nearly a week to teach classes, meet
with faculty and students, and present
programs open to the entire Law School
community.
The day before the Campbell
Competition finals, the three justices
jointly discussed "The State of the
Federal Judiciary" in a program
sponsored by the student chapter of
the American Constitution Society.
The jurists' different judicial philosophies made for a lively, often humorous
program: Reagan appointee Kozinski
expressed the general thesis that it is
better to have Congress make lawsbecause you can remove members of
Congress and change laws- than it is to
have courts expand legal interpretations
beyond the meaning of the law to fit
judges' consciences.
Carter appointee Reinhardt, on the
other hand, said the role of the courts is
"to protect people against government"
and defend the rights of the minority
against the will of the majority. Martin,
also a Carter appointee who described
himself as "a pragmatist," noted that
there is a significant misbalance of
workload among the federal circuits so
that "the Ninth Circuit and Sixth Circuit
are so different they are about like on

different planets."
In other activities during their
Michigan Law visit, Justices Martin
and Reinhardt presented a talk on
clerking and clerkships, sponsored by
the Office of Career Services; Kozinski
and Reinhardt attended a lunchtime
program of the Legal Theory Workshop,
in which Michigan Law graduate and
then-Harvard Law School (now Yale)
faculty member Heather Gerken, '94,
presented her paper "Dissenting by
Deciding;" and all three justices met and
dined with Dean Evan H. Caminker,
faculty members, and student leaders of
the Campbell Moot Court competitions.
Kozinski also was speaker for a
program presented by the student
chapter of the Federalist Society and
each of the justices visited and spoke at
Law School classes:
• Kozinski addressed the Constitutional
Law class of Adjunct Professor Joan L.
Larsen.
• Martin spoke to Associate Dean
Stephen Croley's Civil Procedure class
and Professor Christina Whitman's
Federal Courts class; and
• Reinhardt addressed Professor Scott
Shapiro's Constitutional Law class and
Professor Rick Hills' Jurisdiction class.
"It was an exciting and educational
week," Croley reported. "It's a rare
opportunity to have three sitting federal
appeals court judges here for several
days at the same time and have them so
available to students. Students attended
the public events enthusiastically, and the
judges said they thoroughly enjoyed the
chance to meet and mingle with students
and faculty."
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